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. LOAN SALE AGREEMENT. .

THIS LOAN SALE AGREEMENT (this "Agreement") is dated- and effectiveagsofthe ™~

" day and year as set forth on the cover page of this Agreement by and amongFIA Card Semoes
N. A,, {the “Seller”) and Asset Acceptance, LLC, (the "Buyer”).

RECITALS:

Recital 1. FIA Card Services (the “Seller”) is a wholly owned subsidiary of Bank of

America Corporation and is successor in interest to MBNA Bank, N.A., Fleet Bank, N.A., and
Bank of America Card Services; and

Recital 2. Seller desires (1) to sell certain loans, representing credit card and credit line

receivables, as identified on the Loan Schedule a copy of which is attached hereto as Schedule 1;
" and

Recital 3. The Seller has reached an agreement to sell the Loans to the Buyer for the

consideration and under the express terms, provisions, conditions and lmntanons as set forth
herein; and

Recital 4. Seller is willing, subject to the express terms, provzsmns, conditions,

limitations, waivers and disclaimers as set forth herein, to sell, transfer, assign and convey to
Buyer all of Seller's right, title and interest in, to and under the Loans; and

NOW, THEREFORE, in consideration of the mutual promises herein set forth and other

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Sellerand
Buyer agree as follows:

ARTICLEI

" DEFINITIONS AND INTERPRETATION

For purposcs of this Agreement, the parties hereto agree to the following terms, which
shall have the meanings indicated:

Section 1.1. "Affiliate" means any affiliate of Buyer,

Section 1.2. "Agreement” means this Loan Sale Agreement, mcludmg the cover page and
all Addenda; Exhibits and Schedules hereto.

Section 1.3. "Bill of Sale and ent" means the document to be delivered in
accordance with Section 2.3 to Buyer on or before each Transfer Date with respect to the Loans
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- piichased under (Kis Agreement, substantially i the form atiached hereio a5 Exhibit C, together

with the Loan Schedule describing the Loans being sold on such Transfer Date.

Section 1.4. "Business Day" means a day that is not a Satuxday, Sunday or legal hohday e o

recognized by the federal government.
sSectionr 1.5. "Buyer" means Asset Acceptance, LLC. ¢

Section 1.6. "Claim" means any claim, demand, cause of action, judgment, loss, damage,
penaity, fines, forfeitures, fees, liability, cost and expense (including attorneys' fees, whether suit
is instituted or not), whether knovwm or unknown, liquidated or contingent.

Section 1.7. "Current Balance" means the approximate unpaid balance in United States
Dollars for each Loan sold hersunder. The Current Balance for the Loans is as set forth in the
Loan Schedule: The Buyer acknowledges that the figure provided as the Current Balance for any
Loan may include interest (accrued or unaccrued), costs, fees and expenses and it is possible that
the figure provided as the Current Balance for any Loan may not reflect credits for payments
made by-or on behalf of any Obligor prior to the Cut-Off Date. This figure may also reflect
payments made by or on behalf of any Obligor which have been deposited and credited to the
Current Balance of such Loan, but that may subsequently be returned to Seller due to insufficient
funds to cover such payments. .

Section 1.8. "Cut-Off Date" means no later than August 22, 2011.

Section 1.9. "Evidence of Indebtedness” means with respect to each Loan: (a) each loan
agreement, line of credit agreement, or other evidence of indebtedness for such Loan, judgment, -
deficiency or charge-off; (b) any judgment against-any Obligor; (c) any settlement agreements or
other evidence of compromise by the creditor relating to the amounts due under any Loan or (d)

- any other evidence, including, without limitation; any Loan payment history data or computer
printouts, creditor notations or any other Loan surnmary information upon which a creditor could
reasonably rely in asserting that the same represents a balance due and owing on a right of
collection, THE EXISTENCE OF AN EVIDENCE OF INDEBTEDNESS SHALL EVIDENCE
AN UNPAID AND OUTSTANDING CLAIM AGAINST AN OBLIGOR BUT SHALL NOT
BE DEEMED TO IMPLY THAT THE DEBT EVIDENCED THEREBY IS ENFORCEABLE.
THE EVIDENCE OF INDEBTEDNESS MAY BE SUBJECT TO BANKRUPTCY OR OTHER
. ENFORCEMENT OR COLLECTION RESTRICTIONS. The Evidence of Indebtedness may
include, without limitation, original documents or copies thereof, whether by photocopy,

‘ mlcroﬁche, mlcx'oﬁlm or other reproductmn process. Such Ev:dence of Tndebtedness shall be
provided to- the Buyer ona case-by-case basis where proof of Oblngor obhgatxon to pay is
réquired, pirsuant to the requlrements and restrictions Set forth in Séction 3.1 to this
Agreement. Buyer expressly owledges that the sole Evidence of Indebtedness tobe
delivered to Buyer on any Transfer Date under the terms and provisionis of this Agreement for
any Loans shall be the infoimation set forth on the Loan Schedule provided to the Buyer onan
electronic file, with any amendments or changes as shall be forwarded to the Buyer pursuant to
the terms and provisions of this Agreement,




s
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T Sectmn 110 “55. jsting Loans” means the Loans set forth in the Initial Loan Schedule,

sold on the initial Transfer Date,

Section 1.11. "Financjal ents Trust Account” means the account designated by—— =

Seller from time to time into which Buyer shall deposit the Purchase Price.
+
Section 1.12. "Tnformation” means the confidential information and other information
about the Loans supplied by the Seller, from time to time, to the Buyer and any work products or
other materials produced from or incorporating such information.

Section 1.13. “Interpretation of Use of the Term "Buyer”. Wherever in this Agreement
the term "Buyer” is used, such term shall refer to the entity which is then the Buyer hereunder,

provided, however, that with respect to obhgatlons incurred and actions taken by an entity while
it was the Buyer and with respect to the servicing and other ongoing matters related to Loans
purchased by an entity while it was a Buyer heréunder, the term "Buyer” shall include such piior
Buyers and assignment of the rights and obligations hereunder from one Buyer to the next shali
not relieve any entity from the obligations it incurred while it was the Buyer hereunder or from
the ongoing obligations with respect to Loans purchased while such entity was the Buyer
hereunder, . _

Section 1.14. "Loan Schedule” means the Loan schedule delivered on an electronic file
for any sale of the Loans purchased by Buyer pursuant to the terms and provisions of this
Agreement or repurchased by Seller pursuant to the provisions of Article 8, and with respect to
the sale of Loans to the Buyer, setting forth the following information conceming each Loan, if
available: the loan mumbers for Seller (but not necessarily the loan numbers maintained or
assigned by Seller), the name, address (including state and zip code), Social Security number and
telephone numbers of Obligor, name of any co-maker, the date of charge-off, the last payment
date, the interest rate immediately preceding charge off and the Cwrrent Balance of each of the
Loans as approximated by Seller. A copy of the Loan Schedule shall be attached hereto as

Schedule 1.

Section 1.15. "Loans” means (a) the obligations sold from time to time pursuant to this
Agreement as identified in each Loan Schedule delivered by the Seller to the Buyer and which'
‘obligations represent unsecured credit card and credit line receivables which have been charged
off by the Seller; (b) all rights, powers, liens or security interests of the Seller relating to the
obligations identified in subsection (a) of this definition; (c) any judgments founded upon an
Eviderice of Indcbfedness, to the extent attributable thereto, and any lien arising therefore; and
(d) the propnetary interest of Seller in any Evidence of Indebtedness, forming the subject matter
of any litigation (including; without limitation, any foreclosure, judgment, deﬁclency or charge—
off) or bankrupicy to which Seller is a party or claimant. Nothing in this definition shall be
decmed to unpl)r that thie Loans-are enforceable; the Loans may constitute unenforceable Loans.
"Loan" refers to an individuat Loan and "Loans" refers, collectively, to all of the Loans purchased
by Buyer pursuant to this Agreement. ‘
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_ Section 1.16:. "Obligos™ micass with respect to each Loan; the obligor(s) oh an Evidence
of Indebtedness, including, without limitation, any and all makers, and the guarantors, sureties or ;
other persons or entities liable on the Loan. _ :

Section 1.17. "Purchase Price” means an amount equal to multiplied by the '

aggregate Current Balance of the loans, which Purchase Price is to be paid on the Transfer Date. *
[} [}

Section 1.18. "Retained Claims" means with respect to each Loan, the claims or causes

of action retained by Seller pursuant to Article XIV. E

Section 1.19. "Retention & " means that amount caleulated in accordance with the
provisions of Section 5.2,

Section 1.20. "Transaction Documents” means this Agreement, the Mutual Non-
Disclosure Agreement attached hereto as Exhibit E, and, with respect to the parties thereto, each
Assignment and Acceptance Agreement entered into pursuant to Section 11.2 hereof, and, with
respect to each of such documents, all addenda, exhibits and schedules thersto.

Section 1 21 "Transfer Date” no later than August 25, 2011.

Section 1.22. "Transfer Documents" means the Bill of Sale and Assxgnment in
substantially the form of Exhibit C hereto (accompanied by a Loan Schedule), which Bill of Sale
and Assignment the Buyer and Seller hereby deem appropriate for the transfer of Seller's right,
title and interest in and to the Loans purchased by Buyer pursuant to this Agreement.

Section 1,23, "Wire Transfer Instructions" means the instructions for wire transferring
the Parchase Price to Seller as set forth on Exhibit D attached hereto or as set forth in any other
written notice from the Seller to the Buyer.

Section 1.24. “UCC” means the Uniform Commercial Code as in effect in the applicable

state,

Section 1.25. “UCC Financing Siatcmenf means a UCC financing statement with
respect to the Accounts sold on the applicable Closing Date, which will include the information
set forth in Exhibit F to the Agreement.
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P S SALE OF LOANS

Section 2.1. Agreement to Sell and Purchase Loans. Seller agrees to seil, and Buyer
agrees to purchase on the Transfer Date the Loans described on the Loan Schedule, at the
Purchase Price and subject to the terms, provisions, conditions, limitations,swaivers and
disclaimers set forth in this Agreement. The Seller's right, title and interest to the Loans
prrchased by the Buyer shall be transferred and assigned by delivery of the Transfer Documents

- to the Buyer. BUYER EXPRESSLY ACKNOWLEDGES AND AGREES THAT THE
ORIGINAL ACCOUNT NUMBER WHICH IDENTIFIED ANY LOAN (PRIOR TOITS
CHARGE OFF BY THE SELLER AND THE ASSIGNMENT OF A NEW ACCOUNT
NUMBER) AND THE ACCOUNT RELATING TO THE ORIGINAL ACCOUNT NUMBER,
ARE NOT BEING PURCHASED UNDER THIS AGREEMENT AND THAT BUYER WILL
NOT ASSERT ANY OWNERSHIP OR OTHER INTEREST OVER THE ORIGINAL
ACCOUNT NUMBER OR THE ACCOUNT RELATING THERETO. SELLER AGREES TO
PROVIDE THE ORIGINAL ACCOUNT NUMBER TO BUYER SOLELY FOR THE
PURPOSE OF ALLOWING BUYER TO USE THE ORIGINAL ACCOUNT NUMBER IN ITS

. COLLECTION ACTIVITIES RELATED TO THE LOANS.

Section 2.2. Purchase Price of Existing F.oans, The Purchase Price due on Existing
Loans as of the Transfer Date shall be paid by the Buyer to the Seller prior to the close of
business on the Existing Loan Transfer Date. Payment must be made in immediately available
funds in United States dollars by wire transfer to the Financial Instruments Trust Account in
accordance with the Wire Transfer Instructions,

Section 2.3. Agreement to Assign/Buver’s Right to Act After Seller has confirmation of
the receipt of the Purchase Price due on siich date, Seller shall deliver to Buyer a Bill of Sale and
Assignment, substantially in the form of Exhibit C hereto, executed by an authorized .
representative of Seller, which Transfer Documents shall sell, transfer, assign, set-over, quitclaim
and convey to Buyer, without recourse, warranty or representation, all right, title and interest of
Seller in and to each of the Loans sold on such Transfer Date, and the right to all principal and/or

. interest and/or other amotmts due under the Loans and/or other proceeds of any kind paid thercon
after the Cut-Off Date, but excluding any and all payments, proceeds or other consideration
received by or on behalf of Seller on or before the Cut-Off Date with respect to such Loans,
regardless of whether timely paid or applied, and excluding any amounts due or collected by
Seller in connection with any Retained Claims. Upon each salé of Loans, the Loan Schedule
relating to such Loans shall be attackied to the Transfer Documents, identifying the Loans
purchased by Bquer

Sectxon 2.4. m gg Received. Any payments received by Seller on or aﬁer the
Effective Date and within éi ighteen (1 8y months of the Closing Date, with respect to ant Loan
(except for any- Loan which has been replacéd or repurchased by Seller under the terms of the
Agréément), shall be forwarded to Buyer as promptly as possible. Seller shall have no obligation
to remit any payments to Buyer that are received by Seller afier the eighteen month period, and
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any such payment that is received by Seller may be returnied t the remitter of fhé payment. 1IF ~ 7

Seller elects to remit to buyer after said period, a fee may be charged per transaction.

ARTICLE HI

SFER OF LOANS L
4 _ .
Section 3.1. Assi ent of Loans and Loan Dog aid Off L.oans

a, For one hundred and eighty {180] days after the Closing Date, with tespect to
Loans sold on such Closing Date, Seller agrees to provide Buyer with copies (but only to
the extent such material may exist, which extent is not guaranteed, warranted or
represented) of only (a) the Loan application, (b) last Loan statement with respect to any
Loan, within a reasonable peried of time following Seller’s receipt of Buyer’s request for
such information, and (c) any Affidavits of Lost or Destroyed Documerits. Up'to

requiests may be made per calenidar day. (Requests for an application, affidavit, cardholder
agreement, payment copy aud a statement on a single Loan are deemed to be five (5)
requests.) Notwithstanding any other provision in this Paragraph 3.1 (a) to the contrary,
Sefler shall not be required to provide Buyer with free copies of the Loan applzcatlon,
and last Loan statement when the total number of requests has exceeded

{ of the number of Loans sold on the Closing Date. When the total number of
requests exceeds ten percent of the number of Loans sold, Seller reserves the right
to charge a fee per document request. In the event that Buyer requests that
document be provided -to Buyer within five (5) business days of the date request, Seller
may charge - for each such expedited request. '

b. With respect to information requests that occur in writing after the one hundred
and eighty (180) days subsequent to the Closing Date has passed but no more than 5 years
after the.Closing Date, Seller may provide Buyer with additional information from the
books and records of Seller conceming the Loans sold on such Closing Date if Buyey
makes an additional document request. Seller reserves the right to charge fee per
document request. In the event that Buyer requests that document be provided to Buyer
within five (5) business days of the date request, Sellér may charge for each such
expedited request. However, Seller shall have no obligation to provide such information,
and shall have no obligation to éxecute or provide any documents, files, records,
testimony or other information to Buyer, its successors or assigns, concérming any Loan,
unless otherwise agreed to by the parties. Buyer expressly acknowledges that Seller only
retains the credit applications for a period of five (5) yeard and that documentation may
not exist with respect to the Loans pmchascd by Buyer.:.

¢.  Buyer has been advised by Seller that (a) it is

Docunents and (b) some of the Loans do not have ,_ongmal apphcatmn OF 4 copy
thereof (whether by microfilm, microfiche or other media). To what éxtent applications
are or are not available, is not known by Seller nor represcnted to Buyer.

er’s pohcy not to retain all Loan ~
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. d._ Buyer agrees-to- be the sole-point of Gontact for all such requests regardless of the ~

change in ownership as it relates to Section 11.1.

e Bﬁyer‘agrees to be the sole point of contact for all such requests regardless of the

change in ownership as it relates to Section 11.1. Seller reserves the right to utilize a third
party vendor in which instructions wﬂl be subsequently be provided.

£, All account documents remain the exclusive property of FIA Card Services, N.A.,

and that no transfer of ownership in and to the account documents shall occur by way of
the FIA Card Services, N.A., Sale Agreement,

g. Upon transfer or resale of aﬁy account by the Buyer, the Buyer shall be required to
destroy, and shall cause others under its control to destroy, all acquired account

documents within its possessmn, custody or control, whether in electronic form or
otherw:se

h.  The Buyer shall not provide, and shall préhibit any third-party within its control
from providing, any actount document (whether or not for monetary consideration),

whether in electronic form or otherwise, to any subsequent purchaser or owner of the
account (each a “downstream buyer”).

Section 3.2. Mw Buyer agrees that any resale or
transfer of the ownership of any Account by the Buyer to a downstream buyer, including
the transfer of accountholder information (such as names and addresses) to aay
Downstream Buyer, must be subject to the following conditions and requirements:

a. The Buyer shall require all downstream buyers to agree to be bound to all the Debt
Buyer’s obligations and limitations or remedies, and to acknowledge all of FIA Card
Services, N.A., rights set forth in this FIA Card Services, N.A., Sale Agreement.

b.

All downstream buyers requests for account documents must beé made directly to
service provider.

The debt buyer and any downistream buyer shall lodge a copy of the apphcable bill
 of sale and- con-cspondmg schedule of accounts with service provider prior to

transferring or assigning any rights to account documents or other information related
to an account to any downstream buyer.
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SERVI

Section 4.1. Servicing After Transfer Date. The Loans shall be sold and conveyed to
Buyer on a servicing-released basis. As of each Transfer Date, all rights and responsibilities with
respect to the servicing of the Loans sold on such Transfer Date shall pass to Buyer, and Seller
shall be discharged from all liability therefore, except for any applicable indemnification
obhgauon, as provided in Section 10.2 hereof. Seller shall have no obligation to perform any
servicing activities with respect to the Loans from and after the Transfer Date of such Loans

Section 4.2. Intm Servicing/Buyer Bound Until the Transfer Date, Seller shall
continue to service the Loans to be transferred in compliance with all applicable laws and
regulations and in connection therewith, Seller shall have the right, among other things, to
postpone any pending fitigation or bankruptcy matter until after the Transfer Date for such Loans.
Buyer shall be bound by only the legally compliant actions taken by Seller with respect to any
Loan prior to the Transfér Date of such Loan. BUYER SHALL TAKE NOACTION TQO' -
COMMUNICATE WITH ANY OBLIGOR OR ITS ACCOUNTANTS OR ATTORNEYS OR
ENFORCE OR OTHERWISE SERVICE OR MANAGE ANY SUCH LOAN UNTIL AFTER
THE TRANSFER DATE OF SUCH L.OAN. In no event shall Seller be deemed a fiduciary for
the benefit of Buyer with respect to the Loans, or any Loan.

Section 4.3. Buyer Servicer Requirements/Hold Harmless and Indemnity. Buyer shall be
responsible for complying with all applicable local, state and federal laws, rules, regulations and
other statutory requirements, if any, with respect to the ownership and/or servicing and/or
collection of any of the Loans from and after the Transfer Date of such Loan including, without
limitation, the obhgatxon to notlfy any Obligor of the transfer of servicing rights from Seller to
Buyer.

Section4.4 Disputes With Obligors Resolved Thmugl_: Arbitration or Litigation, Buyer

acknowledges and agrees that any claim, dispute or action against an Obligor of a Loan shall not
be resolved by arbitration.

ARTICLE V
REPURCHASE OF LOAN AND oP -‘ON F SELLER '

Section 5.1. Seller'sRi ification of Claims and Act:ons Buyer shall pmmptly
notify Seller of any Claim, threatened Claim or pending or threatened arbm'aﬁon or other legal
proceedinig by any Obligor agamst Seller that arises from or relates to any of the Loans purchased
hereunder

Section 5.2. Retention Refund. If Seller determines in its sole discretion thiat any of the
circumstances set forth in Section 5.3 exist with respect to any Loan and Seller elects to retain or
repurchase the Loan, Seller shall refund a portion of the Purchase Price relating to such Loan
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 equal to the amount deternained according to the following formula: (Y (3)

Section 5.3. Sel jght to Retain and to e . If any of the
circumstances described in (a), (b) or (c) of this section exist with respect to any Loan which is

charged off by the Seller, the Seiler may retain such Loan and not include such Loan in the Loans
designated for sale or sold to the Buyer.

In'addition, if Seller determines (i) after the designation of Loans for sale and the determination
of Purchase Price of the Loans to be sold on any Transfer Date or (i) after the Transfer Date that
any of the following circumstances exist with respect to any of such Loan or Loans, then Seiler
shall have the right but not the obhgat:on, to refiind to Buyer the Retention Price relating to such
Loan(s) calculated pursuant tg the provisions set forth in Section 5.2 and withdraw such Loan or
Loans from the - Loan Schedule and from the Transfer Documents and Buyer, upon ten (10) days
written notice, agrees to reconvey such Loan or Loans to Seller: '

(a) The Loan is participated among different ﬁnancxal entities or depository
institutions or is otherwise subject to an agreement between Seller and another depository
institution or third  party, which restricts or otherwise limits the sale, transfer or assignment of the
Loan or the servicing of the Loan without obtaining the prior consent of such third party; or

(b)  Seller determines that there is a pending or threatened suit, action,
arbitration, bankritptcy proceeding or other legal proceeding orinvestigation relating to the Loan
or any Obligor for such Loan and naming Seller or otherwise involving Seller’s interest therein in
a manner unacceptable to Seller, or Seller otherwise determines that such matter cannot be '

- resolved and/or that Seller’s interest therein cannot be adequately protected without Seller

owning such Loan, or for which a settlement agreement was entered into pnor to the Cut-off
Date for such Loan; or

() ‘Seller determines that the Loan is (i) cross defaulted, (ii) cross

. collateralized, or (iii) otherwise so inextricably related to any Loan, asset, claim, or right of

action owned by Selleror any of Seller’s predecessots in interest and not expressly transferred to
Buyer pursuant to this Agreement, that Seller détermines that it reasonably requires. the retention

of such Loax int order to pmtect Seller’s interests in such other Loan, asset claim orrightof ~
action,
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e i o < ARTICLE Vi~
Q TORE HA.

OTHER THAN SELLER'S RIGHT TO RETAIN OR REPURCHASE A LOAN
PURSUANT TO ARTICLE V, OR SELLER'S DUTY TO REPURCHASE A LOAN
PURSUANT TO THE TERMS AND PROVISIONS OF ARTICLE VIII, BUYER
ACKNOWLEDGES AND AGREES THAT THE LOANS MAY BE UNENFORCEABLE.
LOANS AND MAY HAVE LITTLE OR NO VALUE AND THAT SELLER SHALL
HAVE NO OBLIGATION TO REPURCHASE ANY LOAN SOLD HEREUNDER.

ARTICLE VII
REPRESENTATIONS, WARRANTIES AND COVENANTS OF BUYER

Bﬁyér hereby represents, warrants and covenants, to and with Seller; as of the effective
date of this Agreemerit, as of the Effective Date of each Assignment and Acceptance Agreement
entered into as provided in Section 11.2 of this Agreement and as of the Transfer Date that:

Section 7.1. No Collusion. Neither Buyer, its affiliates, nor any of their respective
officers, partners, agents, representatives, employees or parties in interest (i) has in any way
colluded, conspired, connived or agreed directly or indirectly with any other bidder, firm or
person to submit a collusive or sham bid or offer, or any bid other than a bona fide bid, in
- cofinéction with the selection of the Buyer to purchase the Loans subject to this Agreement, or
- () has, in any manner, directly or indirectly, sought by agreement or collision or communication

-or conference with any other bidder, firm or person to fix the price or prices, or to fix any
overhead, proﬁt or cost element of the bid price or terms of the agreement the bid price or terms
of the agreement of any other bidder with respect to the selection of the Buyer to purchase the
Loans subject to this Agreement, or to secure any advantages against Seller.

. Section 7.2. Authorization. Buyer is duly and legally authorized to enter into this
Agreeinent and the other Transaction Documents and has complied with all laws, rules;.
regulations, charter provisions and bylaws to which it may be subject or by which its assets may
be bound and that the vndersigned representative is authorized to act on behalf of and bind Buyer
to the térms of this Agreement.

Section 7.3. ;@ng Obhgatlong. Assuming due authorization, execution and dehvery
by Seller; this Agreement and each of the other Tranisaction Documents and all of the obligations
lereunder and thereunder are the legal, valid and binding obligations of Buyer; -
: in accordanice with their respective teris; except as such’ enforcem ay be limited
p ’“Ivency, reorganization or other similar laws affecting the enforcement of
ights generally and by general equ:ty prmcxples (regardless of whet}wr such
enforcement is considered i in a proceeding in equity or'at law.) .
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M_w,‘_..-.._w_.m.mS:ctiom'L ————— -No-Breach ong anlt.~ The execition and delivery of this Agreement{or, o
where applicable, the Assignment and Acceptance Agreement described in Section 11.2 of this
Agreement) and the performance of its obligations hereunder by Buyer will not conflict with any
provision of any law or regulation to which Buyer is subject.or by which any of its assets may be
bound or conflict with or result in a breach of or constitute a default under any of the terms,
conditions or provisions of any agreement or instrument to which Buyer is a party or by whichit
or any of its assets may be bound, or any order or decree applicable to Buyer. K

A Section 7.5. Nondisglosure and Compliance \ﬁm Transaction Documents. Buyerisin
full compliance with its obligations under the terms of the Mistual Nor-Disclosure Agreement,

attached hereto as Exhibit E and the terms thereof are hereby incorporated hersin, subject to
Buyer's ownership rights and interests acquired by Buyer hereunder.

Section 7.6. Identity. Buyer is a "United States person” within the meaning of Paragraph
7701(a) (30) of the Internal Revenue Code of 1986, as amended.

: Section 7.7. No Affiliation With Séller. Except as may have been previously disclosed
to Seller in writing, Buyer is not or has not been affiliated, d:rectly or iiidirectly, with Seller, or

any of its respective agents, affiliates or employees.

Section 7.8. Assistance of Third Parties. Buyer hereby agrees, acknowledges, confirms
and understands that Seller shall have no responsibility or liability to Buyer arising out of or
 related to any third party’s failure to assist or cooperate with Buyer. In addition, Buyer is not
relying upon the continued actions or efforts of Seller or any third party in connection with its
decision to purchase the Loans.

Section 7.9. rceme; nfair Collection Practices. Buyer covenants,
agrees, warrants and represents that Buyer shall not institute any enforcement or legal action or
proceeding in the name of Seller or any subsidiary or affiliate thereof. Buyer also represents,
warrants and covenants not to take any enforcement action against any Obligor that would be
cominercially unreéasonable and Buyer shall not misrepresent, mislead, deceive, or otherwise fail
adequately to disclose to any particular Obligor the identity of Buyer as the owner of the Loans.
Buyer further represents, warrants and covenants not to use, adopt, exploit, or allude to Seller or
any name derived therefrom or confusingly similar therewith or the name of any other local, state
or federal agency or association to promote Buyer's sale, enforcetent, collection, or management
of the Loans. Buyer covenants, agrees, warrants and: represents that it will niot violate any laws
relating to unfair credit collection practices iin connectxon thh any o ; .the Loans tmnsfen'ed to-
Buyér pursiant to this Agreement. Buyer 3 agrees, i i stands that
there may be no adequate remedy at law for: a vio

thhm ten (IO) busmcss days of r;ouce oF knowledge of anyl ', Cla

Section 7. 10 Stamg of Buyer. Buyer represents, warrants and certifies to Seller that itis
(i) a financial institution; (ii) an institutional purchaser including a sophisticated purchaser that is
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mthebusaneseof "buying or originating Loans of thé type being purchased o it otﬁ""ermse deals

in such Loans in the ordinary course of the Buyer's business, or (iii) an entity that is defined as an
accredited investor under the federal securities laws. Buyer covenants, agrees, represents and
watrants that all information provided to Seller or its agents by or on behalf of Buyer in
connection with this Agreement and the transactions contemplated hereby is true and correct in
all material respects and does not fail to state any fact required to make the information contained
~ therein not misleading.

¥y

Section 7.11. No Broker's/Finder’s Fees. Buyer has not dealt with any broker, agent or
finder in connection with the transaction contemplated by this Agreement that would give rise to
a claim for a brokerage commission or finder's fee. Buyer hereby indemnifies and agrees to
defend and hold harmless Seller from and against any claims caused by Buyer’s actions or
omissions, for brokerage fees or commissions of any broker, agent or finder resulting from the
transaction contemplated by this Agreement. Buyer acknowled'ges that Seller shall bave no
liability for the payment of Buyer’s brokerage fees, commissions or finder’s fees in connection
with the {rarisaction contemplated by this Agreement; nor shall Buyer have any liability for the

payment of Seller’s brokerage fees, commissions or finder’s fees in connection with the
transaction contemplated herein.

Section 7.12. Buyer Insurance Requirements shall, at its sole cost and expenss, procure

and maintain in full force and effect the following insurance coverages with an insurance carrier
which is at least "A" rated by Best.

General Liability General Aggregate
Product Aggregate
~ Each Occurrence
Excess Liability Each Accident
‘ ’ Aggregate

Seller must be provided a certificate of insurance evidencing that such coverage is in effect prior
to execution of this Agreement and upon each assignment to a subsequent Buyer as provided in
Section 11.2 hereof, . All certificates of insurance shall be amended to name Seller and its

affi hates as additional insured parties, and shall require that Seller be provided with at least 30
days advance written notice of cancellation or material change in the stated coverage of such
insurance: Amended cértificates of inmirance shall be delivered to the attention of the Seller's
Corporate Inisurance Department at the address provided in Exhibit A, and approved by said
department p_‘nor‘to the commencement of any collectxon efforts by the Buyer on the Loans;

_ yer
contemplated by, or Buyefs abzhty to perform its obhgauons under this Agreement, or any of the
other Transact:on Documents.



Please purchase PDFcamp Printer on hitp:/Awww.verypdf.com/ to remove this watermark. - |

e mmviee e i o e e s £ £ T T T R T T e e s i

Section 7.14. Survival of Representations. Warranties and Covenants. The
representations, warranties and covenants set forth in this Asticle shall contmue notwithstanding

the closing on the sale of any Loans.
ARTICLE VIII
' TED RE ' S SENTATIONS AND WA S OF SELL
Seciion 8.1. Lum R : e at Buyer's Option. The Buyer may, mice,aianytime

within one hundred eighty (180) days of the Transfer Date of a specific L oan pool, submit a
listing of Loans and require the Seller to repurchase Loans from such pool in the event that, with
respect to any Loan on such list, prior to the Cut-Off Date:

1. All Obligors have filed an active ba:ﬂuuptd'y proceeding as of the Cut-Off Date -
which has not been adjudicated or discharged and the Loan is listed or is reasonably likely
. to be listed as one of the obligations to be extinguished in such proceeding; or,

2, All Obligors were declared legally dead prior to the Cut-Qff Date; or,

3. The Seller, or any of its duly appointed agents, had delivered to all Obligors a
release of liability or satisfaction of their obligations to the Seller; or

4, That the Seller, acting alone or in concert with its duly appointed agents,
knowingly created a forged, fraudulent or fictitious Loan; or '

5. That the Seller, on the Cut-Off Date, did not have good and marketable title to the
Loan, (except for any defect in title, lien or encumbrance arising from, related to, or
resulting from (i) the expiration of any statute of limitations, or (ii) Seller's inability to
produce documentation for such Loan, either of which shall negate Seller's obligation to
repurchase the Loan pursuant to the terms of this Section 8. ] S); or :

6. That, pnor to the Transfer Date the Seller was not in substantial compliance with

. any material provisions of state and federal consumer credit laws, including, without
limitation, the-Truth-m—Lendmg Act, the Equal Credit Opportunity Act, the Fair Debt
Collection Practices Act and the Fair Credit Bﬂlmg Act, that Seller was reqmred to
comply with in its origination (if the Loar was ariginated by the: Seller) or semcmg ofthe
Loan. -

7. That, prior to the Transfer Date, the Seller 1ssued a 1099-C tor any. Obhgor.

Section 8.2. Repurchase of . oan: In the event that Buyer gﬂes Seller wntten notme of
Buyer's election to have Seller repurchase Loans pursuant  the provisions of Section
8.1, and supplies the Seller with evidence satisfactory to Seller that the same constitutes
Loans subject to repurchase, on or before one hundred and eighty (180) days after the
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 we oo Transfer Date of such Eoan (the "Repurcliasé Period™), then Seller shall repurchase the
Loan(s) identified in such notice for an amount equal to the Retention Price calculated in
accordance with the terms of Section 5.2. Buyer and Seller agree that with respect to any
individual monthly Loan sale pool, Seller will only be obligated to perform this
repurchase and its attendant procedures and operations once, and that Buyer will submit
‘only two notifications, during the 180 day period from the Transfer Date. Loans subject
to the Reputchase Period shall be repurchased by Seller within ninety days of its recenpt
of Buyer’s reasonable repurchase request.

Repurchase by the Seller pursuant to the provisions of this Article VIII shall constitute the
sole and exchisive remedy of the Buyer, Except for the remedies in this Section 8.2, Buyer
hereby waives any and all rights and remedies to sue Seller in law or equity for damages.and
other relief, including, without limitation, actual, special, consequential or punitive damages.
Seller shall have no-obligation to repurchase any Loan for which notice and all supporting
evidence have. tiot been received by Seller within the one hundred and eighty (180) day period
following the Transfer Date of such Loan. Within thirty (30) days of recemng the Retention -
Price from Seller, Biryer shall reconvey the repurchased Loan to Seller using the same form of
Bill of Sale and Assignment Seller used to transfer the Loan to Buyer, along with any amounts
due or collected by Buyer in connection with such Loan and release its security interest on any
repurchased Loan. :

. Section 8.3. Representations and Warranties of Seller. The Seller hereby represents and

warrants, to the Buyer, as of the efféctive date of this Agreement and as of each Transfer Date
that

(@)  Seller is a national banking association duly orgenized, validly existing and in
good standing under the laws of the Unitéd States with full power and authority to enter
into this Agreement to sell the Loans and to carry out the terms and provisions hereof;

(b)  The execution and delivery of this Agreement and the performance hereunder
have been duly authorized on or prior to the effective date of this Agreement, by all
necessaty action on the part of the Seller and no provision of applicable law or regulation
or the charter or bylaws of Seller or any judgment, injunction, order, decree or other
instrument Bmdmg upon Seiler is.or will be contravened by Seller's executmn and
delivery of ﬂus Agreement or Seller's perfonnances heseunder;

(c) . Assumingdue authonzahon, execution and dehvery by Buyer, this Agréement
and'_all:‘ ofthe obhgatlons,of Seller hereunder are the legal; vahd and bmdmg obhgauons

les (regar “'ess of whether'such enﬁ)rcement is consxdered ina pmceedmg in
equity or at !aw), :
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 (d)~ Nosuthorization, consent, approval, licshse, qualification or formal exemption

from, nor any filing, declaration or registration with, any governmental agency or
regulatory authority or any other body is required in connection with the execution,
delivery or performance by Seller of this Agreement,jwhich authorization, consent,
approval, license, qualification or formal exemption from, or filing, declaration or
registration has not been obtained on or prior to the Transfer Date;

¢ *
(¢)  No authorization, consent, approval, license, qualification or formal exemption
fron_ii nor any filing, declaration or registration with, any governmental agency or

tory authority or other body is required in connection with the sale of any or all of

thc Loans to be sold on the Transfer Date, which authorization, consent, approval,

license, qualification or formal exemption, or filing, declaration or registration has not
been obtained on or prior to such date;

(f  Seller is the sole and absohite owner of, and has good marketable title to, each

Loan, which is not subject to any claim or encumbrance of any kind, mcludmg, without
limitation, tax liens.

(g  The Loans sold to Buyer pursuant hereto have been originated (if the Loaf was
originated by the Seller), serviced and maintained in material compliance with all
applicable local, state and federal 1aws and regulations by Seiler, its agents:and affiliates.

(h)  Loan Data, To the best of Seiler's knowledge, the information provided in the
Loan Schedule and the due diligence materials provided to Buyer by Seller, was
materially accurate as of the Cut-Off Date.

()  Seller did not employ any selection criteria materially adverse to the interest of
Buyer in selecting the Loans sold to Buyer hereunder.

_Section 8.4. Survival of Representations, Warranties ang. Covenants. The

representations, warranties and covenants set forth in this Article shall continue notwithstanding
the closing on the sale of any Loans,

Section 8.5 Dlscr_epg_g ies in Current Balance, In the event that during the Repurchiase
Perjod eithér party gives notice to the other that the aggregate Current Balance given to Buyer by
Seller (upon which the purchase price is based) for the Loaas sold hereunder differs from the
actual aggregate Current Balance of the Loans (after the apphcauon of all credlts paymentr

ARTICL-E IX

BUYER'S EV. ATION AC ANCE OF RISK OF.
LOANS SOLD "AS-IS"
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Buyer hereby represems warrants, acknowledges and agrees to the following:

Section 9.1. Independent Evaluation. Buyer's decision to enter into this Agreement and
to purchase the Loans pursuant to this Agreement is and was based upon Buyer's own
independent evaluation of information deemed relevant by Buyer, including, but not limited to,
the information made available by Seller to the Buyer, and Buyer's independent evaluation of the
Loans and related information. Buyer has relied solely on its own investigation and it has not
relied upon any oral or written information provided by Seller or its émployees, contractors,
officers, representatives, directors or agents.

Section 9.2. Due D;hgeng Buyer has had the opportunity to conduct such due diligence
review and analyses of the Information together with such records as are generally available to
the public from local, county, state and federal authorities, recoxd keeping offices and courts
(including, without limitation, any. bankruptcy courts in which ariy Obligor(s), if any, may be

~ subject to any pending bankruptcy proceedings), as Buyer deemed necessary, propet or
appropriate in order to make a complete informed décision with respect to the purchase and
acquisition of the Loans.

Section 9.3. Economie Risk, Buyer acknowledges that the Loans may have limited or no
liquidity and Buyeér has the financial wherewithal to own the Loans for an indefinite period of
time and to bear the economic risk of an outright purchase of the Loans and a total loss of the
Purctiase Price for the Loans. Buyer acknowledges that the Loans may be unenforceable Loans.

Sectlon 9.4. Loans Sold AslIs. With respect to this paragrap'h, the term Seller shall
include its affiliates, agents, dlrectots, officers, representatives, contractors and ‘employees. THE
BUYER ACKNOWLEDGES AND AGREES THAT THE SALE OF ALL LOANS MADE BY
SELLER PURSUANT TO THIS AGREEMENT SHALL BE WITHOUT RECOURSE;

_ REPRESENTA’I‘ION OR WARRANTY, AND THAT SELLER HAS NOT MADE, DID NOT
MAKE AND SPECIFICALLY DISCLAIMS (AND BUYER IS NOT RELYING ON SELLER
WITH RESPECT TO) ANY REPRESENTATIONS, WARRANTIES, PROMISES,
COVENANTS AGREEMENTS OR. GUARANTIES OF ANY KIND OR CHARACTER
WHATSOEVER, WHETHER EXPRESS OR IMPL[BD ORAL OR WRITTEN, PAST,
PRESENT OR FUTURE OF ASTO, CONCERNING OR WITH RESPECT TO THE
FOLLOWING: '

(a}' ~ THE MARKETABILITY VALUE, QUALITY OR CONDITION OF ANY
I LOAN OR LOANS : :

e

" ‘I’I—IE COMPLLANCE OF THE LOANS WITH ANY STATE OR FEDERAL
USURY LAWS AND REGULATIONS APPLICABLE THERETO'
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PROVIDED BY THE SELLER TO THE BUYER, INCLUDING WITHOUT
LIMITATION, THE ACCURACY OF ANY SUMS SHOWN AS CURRENT
BALANCE OR ACCRUED INTEREST AMOUNTS DUE UNDER THE

LOANS; AND
£ {e)- - ANY OTHER MATTERS PERTAINING TO THE LOANS.

IN ADDITION, SELLER EXPRESSLY DISCLAIMS ANY EXPRESS OR IMPLIED
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
BUYER ACKNOWLEDGES AND AGREES THAT BUYER IS PURCHASING THE LOANS
BASED . UPON BUYER'S INDEPENDENT EXAMINATION, STUDY, INSPECTION AND

KNOWLEDGE OF THE LOANS AND THAT BUYER IS RELYING UPON ITS OWN

DETERMINATION OF THE QUALITY, VALUE AND CONDITION OF THE LOANS AND
'NOT ON.ANY INFORMATION PROVIDED OR TO BE PROVIDED BY SELLER. BUYER

ACKNOWLEDGES AND AGREES THAT ANY INFORMATION PROVIDED OR TO BE
PR ] ED WITH RESPECT TO THE LOANS WAS OR WILL BE OBTAINED FROM A

STYOF SOURCES AND THAT SELLER HAS NOT MADE OR WILL NOT BE
OBLIGATED TO MAKE AN INDEPENDENT INVESTIGATION OR VERIFICATION OF

SUCH INFORMATION AND SELLER MAKES NO REPRESENTATIONS AS TO THE

ACCURACY OR COMPLETENESS OR SUCH INFORMATION. BUYER'

ACKNOWLEDGES AND AGREES THAT SELLER HAS NOT UNDERTAKEN TO '
CORRECT ANY MISINFORMATION OR OMISSION OF INFORMATION WHICH MIGHT
BE NECESSARY TO MAKE ANY INFORMATION DISCLOSED TO SUCH BUYER NOT
MISLEADING IN ANY RESPECT. FINALLY BUYER SHALL BE DEEMED TO -

UNDERSTAND THAT ANY DOCUMENTS EXCLUDED FROM THE INFORMATION
PRQVIDED TO BUYER COULD CONTAIN INFORMATION WHICH, IF KNOWN TO
BUYER, COULD HAVE A MATERIAL IMPACT ON ITS DETERMINATION OF VALUE

OF THE LOANS. EXECUTION OF THIS AGREEMENT SHALL CONSTITUTE AN

ACKNOWLEDGMENT BY BUYER THAT THE EXISTING LOANS WERE ACCEPTED

WITHOUT REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED OR

OTHERWISE IN AN "AS IS", "WHERE IS" AND "WITH ALL FAULTS" CONDITION

BASED SOLELY ON BUYER'S OWN INSPECTION. NO EVENT OR CONDITION SHALL

ENTITLE BUYER TO REFUSE TO PURCHASE A LOAN OR TO REQUEST SELLER TO

REPURCHASE A LOAN, EXCEPT AS SPECIFIED IN THIS AGREEMENT.

AR'I'ICI;’E X
INDEMCATIOL{

agamst:any and all losses or damagm Seller may suﬁ'er as aresult of any Clalm or threatened
Claini that Seller shall incur or suffer as a result of (i) any act or omission of Buyer or Buyer's
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- agents; affiliates; employees; contiactars, officers, assignees;, directors and representatives in
connection with the Loans and its purchase of the Loans, pursuant to the Agreement, or (ii) the
breach or inaccuracy of any of Buyer's representations or warranties as set forth in this
Agreement and in the other documents executed in connection with the selection of the Buyer to
enter into this agreement and the sale of the Loans, or (iii) the breach of any of Buyer's
covenants as set forth in this Agreement and in the other documents executed in connection with
Buyer’s purchase of the Loans or in the Mutual Non-Disclosure Agreement attached heretoas  ?
Exhibit E or (iv) any Claim or threatened Claiin by any Obligor regarding any assignment,
enforcement, sérvicing or administration of the Loans by Buyer or Buyer's agerits, affiliates,
employees, contractors, officers, directors, assignees and representatives on or after the Transfer
Date.

:
}
-
t
I
i
i

Section 10.2. Seller's Indemnification. From and after the first Transfer Date, Seller shall
defend, indemnify and hold harmless Buyer or Buye:‘s agents, affiliates, employees, contractors,
member, managers, officers; directors and representatives aganst and from any and'all liability
for, and from and against any and all losses or damages Buyer may suffer as a resuk of any Claim
or threatened Claim that‘Buyer shall incur or sufferasa resuIt of (1) any act or oniission of Seller
or Seller's’ agents afﬁhates, employees, contractors, oﬁlcers, asmgnees, dlrecto,rs and
representatwes in: connec’uon with the Loans and its sale of the Loans, pursuant to the.
Agreement, (ii) the breach or inaccuracy of any of the Seller's représentations or warranties as set
forth in this Agreement or in the other documents executed by the Seller in connection with the
sale of the Loans, or (iii) the breach of any of Seller's covenants as set forth in this Agreement or
in the other documents executed in connection with Seller's sale of the Loans, or (iv) any Claim
or threatened Claim by any Obhgor regardmg any assignment; eriforcement, servicing or
administration of the Loans by Seller or Seller's agents, affiliates, employees, contractors,
officers, directors, assignees and represantatzves arising prior to the Transfer Date.

ARTICLEXI

ASSIGNMENT OF RIGHTS TO PARTIES

Section 11.1. smgmgcnt of Apreement: Assignment of Loans. Buyer may aSSIgn this.

Agreement to an Affiliate as prowded in Section 11.2. of this Agreement and may assign the
Loants for purposes of collaterahmﬂg financing. amngements as prov:ded il Section 11.3. of this
Agreement. Except as prov:tded in Sectlons 1 1 2 and 11.3 of thls Agreement,_Buyer shall not

the Closmg Dété.
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b oo NoWithstanding: any consent by Sellér to any ‘asSignment or transfet of 1his AIgreement or any

Loan, no assignee or transferee shall, except in compliance with the terms of Section 11.2. or : ‘;
11.3. below, further assign or transfer this Agreement or any Loan without Seller’s prior written ;
consent in each instance. No assignment or transfer of the Agreement or any Loan shall relieve
Buyer of any of its liabilities or obligations under this Agreement. Each transferee of this
Agreement shall be bound by all of the terms and provisions of this Agreement, and Buyer shall
remain liable for all obligations of Buyer to Seller hereunder, notmthstandmg such assignment. |

‘ Sectlon 11.1.1 Audit. Buyer agrees that FIA Card Services or its regulatory authoritiesat
its own expense shall have the right upon twenty-four (24) hours notice to Buyer to perform :
audits or engage the services of its auditors to examine Buyer's performance as it relates to
Section 11.1.

Section 11.2. Assignment to Affiliate. Such entity as may from time to time be the
Buyer. hereundenmay assign all of its rights and obligations with respect to the purchase and sale
of Loans occurnng after such assignment to an Affiliate provided that assignor, assignee and the
Seller entermt an Assighment and Acceptance-Agréement, substantially in the form of Exhibit
efo and, upon on delivery of such Assignment and Accéptance Agreeient to the
named in such document shall, as of the Effective Date set forth in such
Agreement, bécome the Buyer under the terms of this Agresment and shall be bound by the terms
of this A’gree ent and ‘shall, as of thie time of such assignment be deemed to have made all of the

tions; warranties and covenants of the Buyer set forth in Article VII of this Agreement.

Each sueh aSSIgnment shall be efféctive only if such assignment is made to an Affiliate.

Section 11.3 A@M@a_ns; The Buyer and any Affiliate may assign its rights
under this Agreement and the Loans purchased hereunder to a bank or to or through any other
entity as coljaterat for a loan or other funding arrangerhent to be made for the purposes of
finanicing the purchase of such Loans and the Buyer or any Affiliate may assign its rights under
this Agreement and the Loaris into a trust or other special purpose entity for purpose of providing
collateral in the context of a securitization of such Loans asa financing vehicle for the Buyer or

| - an Affiliate. Any Loan asszgned pursuant this Section 11.3 may not be subsequently sold

| asslgned or transferred.to any person or entity (a *subsequent assighee’) unless Seller grants its

L prior written consent, whick consent may not be unreasonably withheld or delayed.
Notmthstandmg the transfer of Loans and any of its rights under this Agreement pursuant to the
terms of thig Section 11.3, the Buyer which transfers such Loans of rights shall remain liable for
atl obhgat:ons of the Buyer hereunder and with respect to such Loans and/or nghts
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FILES AND RECORDS
Section 12.1. Conformity to Law. Buyer agrees, at its sole cost and expense, to abide by
all applicable state and federal laws, rules and regulations regarding the handling, maintenance,
servicing and collection of all Loans and in the maintenance of*all documents and records

relating to the Loans purchased hereunder, including, but not limited to, the length of time such

documnénts and records are to be retained, and making any disclosures to Obligors as may be
required by law.

Section 12.2. Credit Bureav Reporting. Seller agrees to report all Loans as sold or
transferred to another lender, as permitted by the Fair Credit Reporting Act.

ARTICLE XIII

- INFORMATIONAL TAX REPORTING

Section 13.1. Informational Tax Reporting. Buyer hereby agrees to perform all of its’
obligations with respect to federal and/or state tax reporting relating to or arising out of the Loans
sold and assigned pursiant to this Agreement including, without limitation, the obhgatlons with
respect to.Form 1099 and backup withholding with respect to thie same, if required; for the period
beginning after Buyer purchases the Loans. Seller reserves the riglit to notify Buyer that Seller
shall file such reporting forms relating to Loans that have received a payment dunng the period

prior to the Transfer Date. Upon reasonablé request, each party will provide the requesting party
with copies, delivered in a commercially reasonable format, of their respective Form 1099.

ARTICLE X1V

RETAINED CLAIMS

Section 14.1. Retained Claims. Buyér and Seller agree that the sale of the Loans
pursuant to this Agreement shall exclude the transfer to Buyer of any and all claims and/or ¢auses
of action Séller has or may have (i) against offiéers, directors, employees, insiders, accountants,
attomeys other persons employed by Seller, undermters or any other sumlar person or persons

t& 3y
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e Secuon-l&f. Noticas:~ Alf notices; waivers, Jemanids, requests and otITer
communications required or permitted by this Agreement (collectively, ‘Notices”) shall be in
writing and given as follows by (a) personal delivery, (b) established overnight commercial
courier with deliver charges prepaid or duly charged, or (c) registered or certified mail, return
receipt requested, first class postage prepaid. All Notices which relate to any of the Loans shall
specify the Transfer Date of such Loans. Such Notices shall be addressed to the Buyer, as the

' case may be, at the address set forth on Exhibit B to this Agreement and incorporated herein or

with respect to Buyers subsequent to the initial Buyer to the address provided in the Assignment

and Acceptance Agreement, Such Notices shall be sent to Seller at the address set forth on

Exhibit A to this Agreement and incorporated herein, Notices so given by person delivery shall

be presumed to have been received upon tender to the applicable natural person destgnated below

to receive notices or, in the absence of such a designation, upon tender to the person signing this

Agreement on behalf of the applicable party. Notices so given by ovemight courier shall be

presumed to have been received the next Business Day after delivery to such ovemight

commercial courier; Notices so given by mail shiall be presumed to have been received on the
third (3rd) day after deposit into the United States postal system. All cop:es to the applicable
persons or entity(ies) designated above to receive copies shall be given in the same manner as the
original Nonce, and such giving shall be a prérequisite to the effectiveness of any Notice.

e v g e i i 1 v =

ARTICLE Xvi
WAIVE LEASE

Section 16.1. Waiver and Release. Buyer, its affiliates, officers, directors, successors or
assignees thereof, and all subsequent transferees of the Loans, and all others claiming by or
through Buyer or subsequent transferees, hiereby disclaim and waive any right or cause of action

~ they may now or in the future have against Seller, and any of Seller's respective contractor's
officers, dlrectors employees, attomeys, agents, and predecessors ih interest as a result of the
purchase of the Loans; provided, ho however; that this waiver and release shall not extend to any
liability of Seller arising from Seller’s failure to-perform its obligations in accordance with the
terms of this A greement or any liability of Seller to Buyer indemnified pursuant to Section 10.2.
In addition, Buyer its affiliates, officers, directors, successors or assignees thereof, and all
subseqitent transferees of the Loans, and all others claiming by or through Buyer or subsequent
transferees, hereby release Seller, its agents, ofﬁcers, directors, representatives, contractors,
employees, attornéys and their successors and assigns, from any and all Claims arising from or
related to the Loans or arising out of the vmlanon of any applxcable laws (including; without
lmntatmn, state and federal securities laws), except for CIaxms mdemmﬁed pursuant to Section
10:2.-

Section 17.1. Sev bnh;z If any terrn, covenant, condmon or provision hereof is
unlawful, invalid, or unenforceable for any reason whatsoever, and such illegality, invalidity, or
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ssrin e —eeme— - Ypenforeeability does ot affeet !Iie témaining parts of this Agreement, tﬂen all such remammg

parts hereof shall be valid and enforceable and have full force and effect as if the invalid or
unenforceable part had not been included. In addition, the pasties hereto agree to amend the
Agrecment to add a legally valid and enforceable provision, which will provide the same or
similar economic benefits or other benefits to the affected party as the deleted, unenforceable or

invalid provision.
L

.
Section 17.2. Rights Cumulative; Waivers, The rights of each of the parties under this
Agreement are cumulative and may be exercised as often as any party considers appropriate
under the terms and conditions specifically set forth. The rights of each of the parties hereunder
shall not be capable of being waived or varied otherwise than by an express waiver or variation
in writing. Any failure to exercise or any delay in exercising any of such rights shall not operate

asa waiver or variation of that or any other such right. Any defective or partial exercise of any of

or course of conduct or negotiation on the part of any party shall in any way preclude such party
from exercising any such right or constitute a suspénsion or any variationt of any such right.

Section 17.3. Headings. The headings of the Articlés and Sections contained in this
Agreemeit are inserted for convenience only and shall not affect the meaning or interpretation of

this Agreement or any provision hereof.

Section 17.4. Construction. Unless the context otherwise requires, singular nouns and
pronouns, when uséd herein, shall be deemed to include the plural of such noun or prorioun, and

pronouns of cne gender shall be deemed to include the equivalent pronoun of the other gender.

Section 17.5. Assignment. Subject to the restrictions set forth in Article XTI, this
Agreement and the terms, covenants, conditions, provisions, obligations, undertakings, rights and

“benefits hereof, including the Addenda, Exhibits and Schedules hereto, shall be binding upon,

and shall inure to the benefit of, the undersigned paﬁxes and their respective heirs, executors,
administrators, representatives, successors and assigns.-

Section 17.6. Prior Understandings. This Agreement supersedes any and all prior
discussions and agreements among Seller and Buyer with respect to the purchaSe of the Loans
and-other matters contained herein; and the Transaction Documents coritain the sole and entire
undérstanding between the parties hereto with respect to the transacuons contemplated herein.

SectIOn 17 7.1 Em Ag;eement. The Transaet;en Documents hereto constztlrte_the .

eonst:tute one'and ihe same mstnnnent, and any party hereto may execute tbls Agrecment‘by
signing any such counterpart. This Agreement shall be deemed to be binding when exectited by
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. Buyerand Seller and signatiire pagw Have been exchanged by the parnes hereto via facsmule
Telecopy signatures shall be deemed valid and binding to the same extent as original signatures.

i
i
L
b

Section 17.9. Non-Merger/Survival. Each and every covenant made by Buyer or Seller
in the Transaction Documents including, without limitation, any representation, warranty,
-covenant and any indemnity shall survive the execution and delivery of the Transfer Documents
and this Agreement and shall not merge into the Transfer Documents, but instead shall be
independently enforceable. '

Section 17.10. Governing Law/Choice of Forum. Thzs Agreement shall be construed

and the rights and obligations of Seller and Buyer hereunder determined, in accordance with the
laws of the State of Delaware,

Section 17.11. No T}nrd—ngj,x Beneficiaries, Each of the pmwszons of this Agreement is
for the sole and exclusive benefit of the parties hereto, anid norie of the provisions of this
Agreement shail be deemed to be for the benefit of any other pérson or entity. T

IN TESTIMONY WHEREOF, the parties hereto have executed this Agreement.

BUYER: Asset Acceptance, LLC

Title: @{’2 Umef s Oﬁ‘u/r

SELLER: FIA CARD SERVICES, N.A.

e Tocent Do
Title: Sénior Vice President
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Loan Schedule

v Seller Name Loan Asset No. *Obligor Last Name

FIA CARD SERVICES, N.A.

Current
Balance (approximate)



SV
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ID ELLE

Name: FIA CARD SERVICES, N. A.+ '

Address: 655 Papermill Rd Newark, De 19884-1322
City/State/Zip Code

Contact Person: Manager of Sales Support
) Attention: Joseph Orlando
Telephone No.: (302)458-.

r———n,

Telecopy No.: (302) 458

e e e ﬂ_',ﬁ’Em';ﬁBITAM_ﬂ:" e e e e e
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. EXHIBITB.

IDENTITY OF BUYER

Name: Asset Acceptance, LLC

Address: 28405‘ \ﬂm Dykt.% Avenue, Wazren, MY 48093
Contact Person: Deb Everly

Telephone No.: 586-446-

Telecopy No.: 586-446-

TaxID/SSNo.

Sellér will document sysiemahcally Buyer's name and telephone number on each Loan

purchiased in this Agreement. Seller shall maintain these Loans on computer system for not less
than 5 years

Seller will prowde Buyer with a support person to handle inquiries related to the sale of the
Loans in this Agreement.
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LT ?Zi,;:‘:f_.'_t"..."ﬁ'"";i..,Z"ZZ.I; T T I EXHIBIT C

OF SALE I OF I,

» The undersigned Assignor ("Assignor™) on and as of the date hereof hereby absolutely
sells, transfers, assigns, sets-over, quitclaims and conveys to Asset Acceptance, LLC, a limited
liability company organized under the laws of Delaware ("Assignee") without recourse and:
without representations or warranties of any type, kind, character or nature, express or implied,
subjeét to Buyer’s repurchase rights as set forth in Sections 8.1 and 8.2, all of Assignor's right,
title and interest in and to each of the Loans identified in the Loan Schedule attached hereto (the
"Loans"), together with the right to all pnnclpa], interest or other proceeds of any Kind with’
respect to the Loans remaining due and owing as of the Cut-Off Date applicable to such Loans as
set forth in the Loan Sale Agreement pursuant to which the Loans are beiiig sold (including but
not limited to proceeds derived from the conversion, voluntary or mvoluntazy of any of the
Loans into cash or other liquidated property).

DATED: ______ ,2011.

ASSIGNOR: F1A CARD SERVICES, N.A.

Name:
Title:

e T——————
DEENS
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IRE TRANSFER INSTRUCTIO

Bank Name: FIA CARD SERVICES, N.A. - NEWARK, DE

'ABA Number: ‘

DDA Code:

Refereﬁcé: Pleasé indicate that the funds are loan sale proceeds, along with your name
Attention: Mike Crowe |

: In order to assure proper allocation of funds to Buyer's purchase pnce this information
must be included on all wire u'm:sfers
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Agreement Number:
Effective Date: 08/01/2011
Expiration Date: 08/31/2012
Company Name: Asset Acceptancg, LLC '
Company Address: 28405 Van Dyke Avenue
Wan‘en, M1 48093
Company Telephone:

This MUTUAL NON-DISCLOSURE AGREEMENT ("Agreement") supersedes any existing Non-Disclosure:
Agreement and reflects the current agreement between the parties and is entered into as of the Effective Date by
and between FIA Card Services, N.A., ("FIA Card Services,") having its principal place of business lecated at.

1100.N King Strest, Wilmington, DE 19884 and Asset Acceptance, LLC (“The Company,”) having its principat -

place of business located at28405 Van Dyke Avenue, Warren, MI 48093, When used herein, “FIA Card ‘
Services” shall mean FIA Card Services and its Affiliates. When used herein, Aﬁihat&s shall mean a business

entity now: or hereafter controlied by, controlling or under common control with a Paty. Control exists when an
éntity owns or controls directly or mdlrectly % or more of the outstanding equity representing the right to vote

for the electton of directors or other managing authority of another entity.

Asset Acceptanice, LLC ' " FIA Card Services, N.A.
(“The Company™) (“FIA Caz Services” /)
19 i Nam & Jdaeph Orlando

2 ( USANY dgl-&f Title: Senior Vice President
Date: ____?[B’Lel { ~ Date: §/5t fropr -
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Each of the parties mshes to dxsclose to the other party and examine cerfain conﬁdent:al and -
proprietary informatjon-for the purpose of diséussing and évaluating a possible bisiness
arrangement (the "Discussions”).

The parties mutually agree that the disclosure of said confidential and proprietary information
may be requirgd for the Dzscussmns to proceed. s

In consideration of the mutual covenants and agreements herem contained, and for other good
and valuable conisideration, the receipt and sufficiericy of which is hereby acknowledged by each
of the parties, The Company and FIA Card Semces ‘covenant and agree as follows:

1. During the Discussions, each party may- disclose to the other party certain confidential
and proprietary data and-information for the sole purpose of conduéting the Discussions.
Thé: -parties. hercby agree that the followmg terms: and conditions shall apply to the
delivery, disclosure and use ‘of certain technolog 'I‘know-how, data andfor other
information relatmg to each party’s current‘and/or propesed products, including, but not

]nmted to, ea_,h* parlys researc prod‘,:cts, set '{‘comp:latzons, techmqués
Gl esi; marketmg or ﬁnances, and

ed;verbally or wsually by
it. the time of disclosure.
elatifig to the custorners of FIA
uch mformatmn shall be kept

Nofthhstandlng the foregomg, in the case of 'iﬁfonnatl‘ '
Card Semces or thelr accounts, the partzes agree

Each pa:ty waitrants. that it has. the nght to disclose alk such"Conﬁdentlal Informatzon
puisvant to this Agreement, and any such Confidential. Information: PROVIDED TO

EITHER PARTY UNDER THIS AGREEMENT IS PROVIDED "AS IS," NO OTHER

WARRANT[ES WITH RESPECT TO SUCH CONFIDE?NI’IAL ) l'NFORMATION

3% 1ChL G
: subsecuon (d) below' (c) affiliates of The Company prov:ded that. such aﬁihates sha!l be
restricted in use and redisclosiire of the Customer Inforination to the same extent as The
Company,_ (d) to carefully selected. subcontractors provided that such subcontractors shall

e ———
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L LT T e entered Iiito 3 Eonﬁd‘"ﬁhahty agreement no less rosmctive than the terms hefeof; (e)

- to independent contractors, agents, and consuitants designated by FIA Card Services, or
() pursuant to the exceptions set forth in 15 USC 6802(e) and accompanying regulations
which disclosures are made in the ordinary course of business. The restrictions set forth
herein shall apply dun"n'g the terrn and after the termination of this Agreement.

. 3 Each party ac!mowledges and agrees that title {0 and ownership of the Confidential
Information shall remain with the Disclosing Party, and that the Confidential Information
disclosed under this Agreement is confidential and proprietary and constitutes valuable
trade Seeret mformanon of the Dnsclosu‘:g Party. Each party hereto agrees not 1o use the

oxcept-io evaluate whether The Company and FIA Card Services desite to become
involved in a business arrangement. Neither party shall copy or reproduce; in any
manner, any Conﬁdentxal Infotmat:on d:sclosed by the other, beyund that necessary for

employees, agem‘s or consultants who will be du-ectly mvolved with. the Discussions.
Further, ¢ach party agrees that it will take all appropriate action to satisfy its obligations
undér this Agreement. Each party shall use no less than reasonable care to satisfy its
obhganons under this Agreement.

4. The provisions of this Agreement shall not apply to any Conﬁdential Information which:

(@) thé Recomng Party can establish by competent documentation was known to it
without restriction prior to disclosure by the Disclosing Party; or

()  was mdependently developed by the Recewmg Party; or

{c) is now or hereafter comes into the public domain through no fault of the
Receiving Party; or

(d) is disclosed to the Receiving Party without restriction on disclosure by a third
' pan'y who has the lawful right to make such. dlsclosme to the Recewmg Party; or

(&) . is reqlured by operation of law to be disclosed by the Receiving Party, prov:ded
© . however; that the Disclosing Party is given reasonable advance notice of the
mtended i 'dlsclosure and reasonable opportumty to cha]lenge such legal

- !;g-re R > L
agreement that the Recewmg Party will ot develop or have developed for it prcducts,
concepts systems. or techniques that are similar to or compéte with the products,
concepts, systems or techniques contermplated by or embodied in the Confidential
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”“ T T e ation prowd’cd tha: tﬁe Recemng Party doe.s ‘mot’ wo!ate any of its obhganons
. under this Agreement in connection with such development.

6. This Agreement shall be efféctive as of the date and year above cited and the term shall
extend through and until a period of one (1) year thereafter unless the term of this
Agreement is extended, in writing, by the mutual agreement of the parues hereto.
However, either party may temqnate this Agreement upon thirty (30) days prior written  »
notice to the other party. Upon any such terminatioti or éxpiration of this Agreement, the ;
Receiving Party ‘will returit to the D:sclosing Party, or at the request of thé Disclosing
Party destray, any and all Confidential Information dlsclosed hemtmder within ten (10)
days of said date of termiriation or expiration.

7. Audit. Buyer agrees that FIA Card Services or its regu]atory aulhonucs shall have the A *
nghi‘upon twenty-fdur (24) hours notice to Buyer to' pe: 'i:m audlts or engagc tlze serwces

that.any such prdcessimprove'ments i'éqmrements 1o whlch it consents shall be bmdmg
upon Buyer, shall be deemed to be part of this Confidennahty Agreemem, and shall be
attached hereto as Addendum A:

8. 'I'he non-dlsclosure and non-use obhganons of each party urider this Agreement shall
| survive any termination or exp:rat;on of this Agreement for a period of five (5) years from
the date of any such termmanon OF | cxpxratzon, except in: the tase of Customer Informatlon
which conﬁdenuahty sutvives perpetually and m'evocably '

5. Nothmg herein shall obhgate FIA Card Services to enter into any agreelm.nts w:th The
Company or to obtain products or services fiom The Company, or for The Company to
enter into an agreement with FIA Card Services or to provide products or services to FIA
Card Setvices. Further, the Confidéntial Information of each party shall remain the:
D:sc[osmg Party's sole and excluswe property, and thls Agreement shall not be construed

10.

11};'

12, All notices which enher party is reqmred or may desxre to give the other party vunder thxs
Agreement shall be ngen by addressing the communication to the address set forth on the

—_—
-
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ASSIG AND ACC NCE AG

]
THIS ASSIGNMENT AND ACCEPTANCE AGREEMENT (the "Assignment
Agreement") dated as of , 2011 is entered into among

("Assignor!"), ("Assignee”) and FIA Card Services, N.A. (the "Seller”).

Reference is made to the Loan Sale Agreement

from time to time (the "Loan Sale Agreement") between Buyer, Guarantor and Seller. Terms
deﬁ"n’ed‘ inthe Loan" Sale Agreement are used herein with the same meaning.

The Assignor hereby sells and ass:gns, without recourse, to the Assignee, and the

Assignee hereby purchases and assumes, without recourse; from the Assignor, effective as of

520} (the "Effective Date®) all of the Assignor's rights and obligations under the Loan
Sale Ag: Agpreement with respect to the purchase and sale of Additional Loans occurring after such
Effective date ("Fuiure Sales"). From and after the Effective Date (i) the Assignee shall be the
"Buyet" under, and be, bound by the provisions of the Loan Sale Agreement and have the rights
and obligations of the Buyer thereunder with respect to Future Sales and (i) the Assignor shall
relingaish;ts rights and be released from it obligations under the Loan Sale Agreement with
respect to Futtire. Sales: The Assignee hereby makes ail of the representations, warranties and
covetianis set forthi in Article VII of the Loan Agreement as of the Effective Date.
Noththstandmg a.uythmg to the contrary herein contained, the representatxons and warranties

madé by the Seller to the Ass:gnor in the Loan Sale Agreement shall survive, with respect to the
Assi, gnor, the assignmient effected by this Agreernent,

This Assigl_:ment Agreement shall be governed by and construed in accordance with the
laws of the State of Delaware.

as amended and modified



